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YALLINGUP FORESHORE LAND BILL 2005 
Second Reading 

Resumed from 7 April.   

MR D.F. BARRON-SULLIVAN (Leschenault) [7.24 pm]:  I am not the lead speaker for the opposition.  
However, I want to make some comments about the bill not only because this is an extremely serious matter, but 
also because it impinges directly on one of the most fundamental principles upheld by Western Australians; that 
is, the principle of private property rights.  The Liberal Party strongly opposes this bill not only because of the 
specifics of this issue, but also because it tramples over the principle of private property rights.  That principle 
concerns the right of individuals to own, and to expect to be able to pass on to their families, properties that they 
have obtained legitimately during their lifetime.   

This is extraordinary legislation.  It is not unique, because it is the same legislation that the government brought 
before the last Parliament.  During the previous Parliament, the government dilly-dallied with not only this 
legislation, but also more than a dozen other bills.  When the election was eventually called and the Parliament 
was prorogued, all those bills dissipated into thin air.  We have previously discussed the government’s sheer bad 
management in losing more than a dozen bills, which it has consequently had to reintroduce into the Legislative 
Assembly.  This is one of those bills.   

I would like to be able to say that it is unique legislation, but this is the second time that the government has tried 
to perpetuate this type of property theft from a particular family in this state.  This is extraordinary legislation.  
The advice I have been given is that nothing like it has come to the Parliament of Western Australia before.  I do 
not think I have ever before seen legislation that was aimed at reducing the legal rights of just one family in this 
state.  Despite all the other priorities before this Parliament and all the other needs in Western Australia at the 
moment, we are spending our time debating legislation that in essence will deny a family its say in the courts of 
this land.  That is what this legislation is all about; nothing more and nothing less.  The Yallingup Foreshore 
Land Bill 2005 is the Labor Party’s attempt to prevent one family from being able to resolve a matter in the 
courts.  Hon Barry House, one of our colleagues in the upper house, released a media statement on this matter 
some time ago.  I will quote his description of this legislation, because he summed it up perfectly.  He labelled 
the Gallop government’s Yallingup Foreshore Land Bill 2002, which was the predecessor to this legislation, as 
“institutionalised theft”.  The awful thing is that the institution that will be perpetuating the theft or fraud upon 
the family concerned is the Parliament.  That is what the government wants; it wants to use this Parliament to 
institutionalise theft against one family in this state.  Hon Barry House went on to say that the bill is straight-out 
theft of an individual’s private and legal rights.   

As I have said, this legislation is concerned only with preventing one family from being able to have their day in 
the Supreme Court.  On the face of it, it appears to be a fairly simple matter.  However, it is legally quite 
complex.  The legislation will prevent a family from taking a matter to the Supreme Court, where it could be 
dealt with in an objective manner.  This is not the sort of matter that should be debated, deliberated and decided 
upon by this house or the Parliament.  This is a matter for the courts.  The family should be entitled to go to court 
and to seek justice in that way.  I am certainly not a lawyer, let alone a member of the judiciary or of a jury.  The 
point I make is that regardless of the outcome, the fearless solution would simply be to put this legislation aside 
and to allow the Hammond family of Yallingup to have their day in court.   

Another aspect of this legislation that I would have thought members of this chamber would overwhelmingly 
detest is its retrospectivity.  This legislation retrospectively strips a private citizen of his fundamental right to 
take his grievance to a court.  For that reason also, I would have thought that members had every reason on 
principle to oppose this bill. 

I will give the house a bit of the history of this matter.  Going back to 9 December 1938, the Hammond family of 
Yallingup received a copy of the Government Gazette.  At the time Mr Hammond Snr, the father of the 
gentleman who wishes to take court action, received a copy of the Government Gazette instructing him to leave 
his home in the valley of Yallingup.  He held some 33 acres of land that had been compulsorily acquired, the 
purpose for which was stated as “public recreation grounds”.  Therein began the sordid saga of institutionalised 
theft, or institutionalised fraud, that has culminated in this debate in the chamber tonight.  Numerous legal 
opinions have been given on this matter, but one matter that has come through in spades, in very clear terms and 
through no less than five opinions from Queens’ Counsel is that the definition of “public recreation grounds” 
generally refers to matters such as level playing fields, or fields upon which games of sport are played.  
Therefore, in everyday terms, Langley Park in Perth, Hay Park in my home town of Bunbury or Sir Stewart 
Bovell Park in Busselton are typical of the sorts of areas that would be deemed to be public recreation grounds.  
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Leaving aside the legal definition, I would have thought that made sense.  If someone asked me what public 
recreation grounds were, those would be the exact examples that would spring to mind.  There is obviously a 
distinction between a public recreation ground and a general or passive recreation ground.  That definition has 
proved to be extremely important throughout the history of this matter. 

I understand that the land lay idle until 1972.  A notice to compulsorily acquire the land had been given back in 
December 1938 and the land lay idle until 1972 when, of all things, a caravan park appeared on the site.  
Immediately we would have to ask whether a caravan park is the sort of thing we would see on a public 
recreation ground.  I have not seen too many caravans at Langley Park.  I am sure if we all towed our caravans 
onto Hay Park in Bunbury, it would not be long before the rangers were out there booking us and asking us to 
move on.  However, a caravan park was established on this land.  I understand that one of the QCs - in fact, the 
current Chief Justice, David Malcolm - later described the action of putting the caravan park on that site as 
“beyond power”.  In other words, it was a matter that was not provided for in a legal sense at the time the 
original compulsory acquisition took place.  It is not my intention to go into all of the legal arguments; after all, 
that would contradict what I said at the beginning: this is a matter that should be dealt with by a court.  However, 
it is necessary that I touch on some of the legal matters and go through some of the chronology of events to show 
why this legislation is worse than worthless; it is counterproductive, retrospective and flies in the face of some 
very important principles that we in this Parliament are supposed to uphold.  Another aspect of the legislation, as 
I said earlier, is that it takes away the right of an individual citizen to have the matter dealt with by a court. 

In 1938 the government of the day decided to resume this land.  Later it was found, through scrutiny of a range 
of departmental files and information gained through the years, that in fact there were other motives behind the 
acquisition of the land.  Indeed, members who are familiar with the area would be aware that there has been a 
hotel, the Caves House Hotel, at Yallingup for quite some time.  It appears from scrutinising information on 
departmental files that one of the main reasons for acquiring this land was to ensure a clear vista between the 
hotel and the Indian Ocean.  This is where the plot thickens.  Back then, in a quaint socialistic way, the 
government actually ran that hotel.  We can therefore see a case building up of land being acquired for one 
purpose but, as the facts reveal, other motives being behind the decision. 

As I said earlier, quite frankly the government of the day was in the hotel business.  Not only would we today 
frown on the idea of governments of their own accord being directly involved in new hotel ventures and 
competing with the private sector, but also back then this matter created an enormous conflict of interest.  In 
essence the government wanted this land, the 33 acres it took from the Hammond family, for its own commercial 
benefit.  As I said earlier, the real reason for the resumption of the land was discovered only in documents that 
were pulled from departmental files of the late 1930s.  For example, the files indicated quite clearly that the 
government wanted the land, as I said earlier, to protect the view from the hotel through to the water.  It also 
wanted the land for the purpose of its sewer going via the creek running through the property; hardly anything to 
do with the creation of public recreation grounds.  The government wanted the land, according to the documents, 
to construct a properly controlled seaside resort to run as an adjunct to the hotel.  Quite frankly, the government 
may as well have constructed buildings on the land.  In effect a fraud was perpetuated against a particular family 
in the Yallingup area by no less than the government of the day.  The government said it would take the family’s 
land and use it for public recreation grounds when, in fact, the reasoning behind the decision was more 
commercially oriented.  The sorts of activities and changes that were planned to take place on the property did 
not resemble those that we would normally associate with public recreation grounds but, instead, were to do with 
the running of a commercial hotel, the discharge of waste water and the construction of expanded commercial 
activities. 

In recent years - I might stand corrected, but I think for at least 14 or 15 years - the Hammond family has 
pursued this matter and attempted to have it resolved in the courts.  A range of delays has resulted in that court 
action being put off.  I understand that a number of departmental matters have resulted in delays, particularly 
stemming from the former Crown Law and another department, which today is called the Department of Land 
Information.  For example, one delay just in answering correspondence from the Hammond family’s solicitors 
was in the order of one year, two months and four days, despite reminder letters asking for a response; that is, a 
delay of more than one year occurred in these important legal proceedings because these departments would not 
respond to correspondence.  Eventually the previous administration, fortunately, decided to clear the way to 
assist in ensuring that the Hammond family could have this matter resolved before the Supreme Court - to put it 
bluntly, so that the family could have its day in court and the court could decide this matter.   

The ACTING SPEAKER (Mr A.P. O’Gorman):  I ask members to take their conversations outside.  They are 
right behind the speaker and it is really difficult for Hansard to hear.  
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Mr D.F. BARRON-SULLIVAN:  There have been many interesting developments in relation to this matter, but 
it is particularly interesting to see that the hotel that was originally run by the government, and was the real 
reason for this land resumption back in 1938, was actually sold to private interests many years ago.  The original, 
genuine reason for the government acquiring the land no longer stands.  Obviously, the reason that was given 
and was gazetted at the time - that is, the provision of public recreation grounds - does not stand to this day.  The 
bottom line is that the question must be raised as to how, over 70 years, a situation has persisted that can at best 
be described as muddled or grey, but that really amounts to no more than the government trying to rip land off a 
particular family.  

I have a wealth of information here on all the legal arguments, and I certainly do not intend to go through those 
because, as I said earlier, all the opposition is trying to do is to enable the family to have its day in court.  
However, there are some key points I would like to raise in summary.   

[Leave granted for the member’s time to be extended.] 

Mr D.F. BARRON-SULLIVAN:  The first point is very simple.  I would have thought that every member of 
this Parliament would agree that the ownership of private land is a fundamental cornerstone of the Australian 
way of life.  Here is a family that owned land and had that land taken away under, in layman’s terms, false 
pretences, and is simply seeking a fair resolution through the courts and is being denied that option.  The family 
has not come to this Parliament asking for the legislation to be amended to automatically give back the land or 
pay compensation.  All the family is asking is to be given the opportunity to go to the courts to let the judges 
decide the whole matter, and what constitutes a just and fair outcome.  This Parliament, dare I say with some of 
the political undertones that run through the other side, is not a forum for making that decision.  This is not the 
sort of legislation that should be brought before this Parliament.  I am not aware of any other matter throughout 
our history that even remotely resembles the appalling piece of legislation the house is considering at the 
moment.  

The second key point I want to raise is that the government, back in 1938, fraudulently obtained the 33 acres of 
land from the Hammond family for what can only be seen as self-serving commercial purposes.  The 
government was running a hotel.  It said it was taking the land for public recreation purposes, but it has been 
revealed quite clearly from a range of government files that the land was actually required to provide for a clear 
view from the hotel to the Indian Ocean, and for other purposes to assist the government in its commercial 
activity on the site at that time.  As I said earlier, if ever there was a conflict of interest between the government 
running a hotel business and having the power to go in and grab land off a family in this way, then this is it.  I 
cannot see a stronger conflict of interest than that.  

The third quite obvious point is that subsequent governments did not act within the law by using the land for the 
purposes for which it was originally acquired.  The land was used for purposes well beyond the power of the 
government, and well beyond the intention of the original compulsory acquisition order.  Importantly, it was 
used for those purposes without ever being offered back to the original owner, which is what is prescribed in 
law.  Most members are quite aware of the situation in which, when land is resumed for a particular purpose and 
the government does not require it for that purpose, the original owners should be able to acquire that land back 
under particular legislative conditions.  This family has been denied that opportunity.  

The fourth point I want to leave the house with is that, as I mentioned earlier, the government, particularly 
through the former Department of Land Administration and also Crown Law, has a number of times stalled and 
delayed the family’s legal actions and used those delays to effectively deny the family their day in court.  It was 
only when the previous administration made a tough but necessary decision that the way was cleared for the 
family to have access to the courts.  We are now dealing with a Labor Party bill to close the door in the face of 
that court action.  

The fifth point is very simple.  The Labor Party and the present Attorney General are simply concealing a fraud 
that was committed all those years ago on this family.  I will bet anything that the Attorney General will not 
table all those departmental documents.  He will present one side of the argument.  He will not present a full and 
balanced argument, and I suppose, in a way, nor should he, because this is not the forum for it.  The forum for 
this matter is the Supreme Court, and that is all this family wants - to have their day in court.  I would think that 
any person in the street who was asked who should decide a complex matter to do with private property rights 
that extends back to 1938, and was given the choice between a possibly politically motivated approach by the 
Labor Party and an impartial non-political legal way through the courts, would of course say that it should be left 
to the courts.  Let this family have their day in court. 
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The final point I want to stress is that we should not pass a piece of legislation that is simply designed to rip off 
the property rights of one family in a mean-spirited way.  Let us put this to one side and get on with the 
important priorities in this Parliament; let that family go to court and let the court decide on the whole matter.   

In summation, I have no idea what the land is worth or what is in the best interests of the local community, but 
that is not what this legislation is about.  This legislation is not about whether the land should be turned into 
foreshore reserve or developed, or whatever.  This legislation is purely about preventing one particular family 
from being able to pursue this matter in the Supreme Court.  I cannot see any fairer outcome than allowing the 
Hammond family to have access to the courts.  That means that this legislation should not pass through this 
Parliament.  The Liberal Party will oppose this legislation because we support that family’s right to go to the 
courts, and we support the rights of Western Australians in the ownership of private property.  If a past state 
government, of whatever political persuasion, trampled on those rights, surely the onus is on this Parliament to 
try to rectify the situation.  In this case, the best way this can be done is to oppose the Yallingup Foreshore Land 
Bill 2005.  

MR G. SNOOK (Moore) [7.48 pm]:  I support my colleague the member for Leschenault and will speak against 
this bill.  I will focus my comments on the private property rights of the individual, and the fundamentals of 
those basic rights.  I want it known from the outset that I do not know this person; I have never met the man 
mentioned in relation to this issue.  I know no background history of the issue, and I have no allegiance to it as a 
result of having dealt with it.  I therefore come to debating the issue from a principled point of view.  I will cover 
some of the issues and principles in my comments.  

Mr J.A. McGinty:  I do not think you will find much argument between us about the private property rights side 
of the argument.  I hope you will also address the behaviour of two Liberal Party ministers, and the way in which 
they compromised the position of all people in this state in dealing with this matter.  That is what this debate is 
about.  It is not about private property rights.   

Mr P.D. Omodei:  Where does it say that in the bill? 

Mr J.A. McGinty:  Read the second reading speech and you’ll see mention of the behaviour of people on your 
side during the 1990s that I think was reprehensible.  That’s what this whole debate is about. 

Mr G. SNOOK:  Minister, I have a right to speak on the issues that I believe surround this case, and I am taking 
the opportunity to express my point of view.  I do not want to get into the issue - 

Mr R.C. Kucera:  What are you trying to say?  Don’t dig a hole for yourself. 

Mr G. SNOOK:  I will take advice, but not necessarily that of the minister.  As I said, from my point of view, 
the issue is the principle of an individual’s rights.  As I understand it, the law is the determiner, and the courts 
consider that law.  As I said, I have no background in the history of this matter.  I was not in the Parliament when 
this issue was debated by both houses.  I have no association whatsoever with that debate, and I do not want to 
go there.  Like my colleague the member for Leschenault, I am not a lawyer, and I will not profess to impart 
opinions on a basis of claiming that that is the area of my knowledge.  However, as I understand it, the 
Parliament passes the legislation that makes the law, and the courts consider it.  They are pretty basic principles.  
Enshrined in those considerations is the issue of private property rights - the right of the individual to have his 
rights considered in a court of law.  Those rights are not to be considered by the Parliament.  If they were, I am 
fearful that that could set a precedent under which a future Parliament could consider that it was in its interests to 
enact legislation that went against what would be seen as basic private property rights.  I look forward with 
interest to hearing why an individual’s private property rights should not be determined by the courts. 

A debate about private property rights is going on in Western Australia now.  We are all aware of some of the 
issues, such as the greater Bunbury regional scheme, the Swan coastal plain wetlands and public drinking water 
source protection areas.  Is it unreasonable to think that at some time a group of individuals might find 
themselves aggrieved in a set of circumstances that were dissimilar, similar or partially similar to those in this 
case, and the Parliament wanted to enact legislation to curtail their basic right to have their day in court?  That is 
where I am coming from.  That is the issue that we need to consider carefully.  What would happen?  Will this 
legislation set a precedent?  Will it create a scenario whereby in the future an argument could be put that when 
this Parliament felt that it needed to enact legislation to supposedly protect the state’s interests, the Parliament’s 
interests and the people’s interests - as I understand this legislation intends to do - it could do so?  That 
legislation may overstep the mark, and the Parliament may play the role of the judiciary or the court system.  
That is a dangerous area for the Parliament to enter specifically for the purpose of denying somebody the basic 
right, under our democratic Westminster system, of being heard before the courts of the land.  Why should that 
occur?  Why should it not be that the courts determine the rights or wrongs of an issue?  Whatever the reason, 
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whatever the history, whatever the complications, whatever the detail and whatever the arguments on both sides, 
is it right that the Parliament should determine people’s rights and whether they are legally right or wrong?  I 
question that.  That is an area that we could find ourselves stepping into.  It is a very new area that could set 
precedents. 

As I said, I have no historical interest in this matter, and I hold no detailed knowledge of the issues surrounding 
it, apart from what I have seen in the documentation of this house.  Surely a person should be able to go before 
the law, have his day in court and let the court determine the issue.  There have been many challenges against 
various proposed land resumptions.  I understand that when a taking order is issued, the purpose for which it is 
issued is the purpose for which the land must be used.  In all cases, that must apply; there is no question about 
that.  It needs to be absolutely clear that that has been the case historically, and it must apply now. 

Principally, I am saying that private property rights - an individual’s rights - need to be determined by a court of 
law, and not by this Parliament enacting single-issue legislation that curtails that basic right.  It is wrong and 
should not happen, because it would set a precedent and we would begin to move into a very dangerous area. 

DR J.M. WOOLLARD (Alfred Cove) [7.57 pm]:  I will support this bill, which will ensure that the people of 
Western Australia will retain 13.5 hectares, I think, of beachfront land.  I have looked through the record of the 
debate on the bill in this and the other house.  I appreciate that the Hammond family feel that they have lost out.  
They are now saying that the land should be given back to them for $3 600.  I believe that the value of that land 
would be in the region of $70 million if it were developed.  Many people from the community have contacted me 
and said that it would be a disaster if we lost that land; it is a community asset, and it should be kept as a 
community asset. 

Mr P.D. Omodei:  Is that their holiday home or is that their permanent home? 

Dr J.M. WOOLLARD:  What was that, member for Warren-Blackwood? 

Mr P.D. Omodei: Is that their holiday home or is that their permanent home? 

Dr J.M. WOOLLARD:  I cannot hear the member. 

Several members interjected. 

The ACTING SPEAKER (Mr A.P. O’Gorman):  This house is not a venue in which members can have a chat 
across the chamber and in the various corners of it.  The member for Alfred Cove has the call, not the members 
for Vasse, Murray or Mandurah.  I ask members to hold their comments and let the member for Alfred Cove 
have her say.   

Dr J.M. WOOLLARD:  This is a valuable community asset.  I have heard what members of the Liberal Party 
have said about private property.  This is not the first time people have had private property taken off them.  
Private property has been taken off people for the tunnel, for the railway and for roads.  Those people have had 
to abide by the statute of limitations.  Some Liberal members have indicated that the Labor government has had 
it in for a friend of the Liberal Party.  However, some Liberal Party members who are on the other side of the 
fence think this was a mistake made by Hon George Cash and Hon Doug Shave when they were Minister for 
Lands.   

This land is a valuable community asset.  It is situated between Caves House and the beach, and it is enjoyed by 
many people.  It would be terrible if this matter went to court and because of a glitch or a loophole the 
community lost this land.  If the Liberal Party were saying that Mr Hammond should have the opportunity to 
have his say and we should send this matter to a legislative committee so that people could study it carefully and 
see what the facts really were, I would be inclined to support it.  However, that is not what the Liberal Party is 
saying.  Just last week we had an incident in which Gary Narkle got out of jail because of a glitch in the court 
system.  The same thing could happen with this land.  We could lose this precious community asset.  This land 
needs to be preserved.  Under the Limitation Act, the family left it too late to make an application.  It has been 
claimed that some members of the Liberal Party are supporting this bill because it will benefit people who are 
Liberal Party supporters.  I am sure they are not supporting this bill for that reason.  However, Liberal Party 
members need to accept the fact that this is not the first time private property has been taken off people.  If 
Liberal Party members want to defend every person who has private property taken off him, that is fair enough; I 
will support them.  However, this is a one-off situation for a piece of land that the community cannot afford to 
lose.  The community does not want massive development in this area.  On those grounds, I will be supporting 
the legislation. 

MR T.R. BUSWELL (Vasse) [8.04 pm]:  Before I deal with the substance of the Yallingup Foreshore Land Bill 
I want to address some of the comments made by the member for Alfred Cove.  The member for Alfred Cove’s 



Extract from Hansard 
[ASSEMBLY - Tuesday, 24 May 2005] 

 p2209c-2224a 
Mr Dan Barron-Sullivan; Acting Speaker; Mr Gary Snook; Dr Janet Woollard; Mr Troy Buswell; Ms Sue 

Walker; Mr Colin Barnett; Mr Brendon Grylls; Dr Elizabeth Constable; Mr Paul Omodei; Mr Jim McGinty; 
Deputy Speaker 

 [6] 

comments beggar belief.  I happen to understand from articles in the press that the member for Alfred Cove is 
complaining about the height of a neighbour’s chimney, or it may be a television antenna - who knows; we read 
a lot about the member for Alfred Cove.  The member for Alfred Cove somehow associates a violent sexual 
offender with the Liberal Party’s determination to defend an attack on the fundamental right of a private property 
holder.  It is a complete and absolute nonsense.  Those two issues are about as related as chalk and cheese.  
There is no relationship between the two in any way, shape or form.  If the member for Alfred Cove takes the 
time to understand a bit about the parcel of land in question, she may understand that a very large percentage of 
this land is protected by the Leeuwin-Naturaliste ridge statement of planning policy, which encapsulates the 
entire Leeuwin-Naturaliste ridge between Cape Leeuwin in the south and Cape Naturaliste in the north.  Under 
that planning policy, only a small portion of this 13.5 hectares has been identified as a deferred development 
zone.  If the member goes a bit further and applies a bit of logic, she may discover that even if the small amount 
of land identified in the policy as being available for deferred development is maintained in state ownership, it 
will still be able to be developed by the government or by a private person at some stage in the future at the 
bidding of the government.  It is, therefore, fanciful to suggest that this 13.5  hectares of land between Caves 
House and the coast will be developed, because it simply will not happen.  There are policies in place to protect 
that land.  Accordingly, to suggest that someone will get access to $70 million worth of land through some 
potential court case is also fanciful, because the underlying assumption is that that person will be able to develop 
the full 13.5 hectares of land.  Anyone who knows anything about this issue knows that is simply not the case.  
Nothing in this legislation will guarantee that any payment will be made by anyone for any land.  However, our 
concern - as has been explained by speakers before me, to the point that it should be painfully obvious - is that 
we want to give the family the opportunity to take their case to court.  That is the underlying assumption about 
which we are arguing.   

I should point out also that the Aboriginal name Yallingup means place of love.  Interestingly, Caves House was 
for many years a famous and very popular honeymoon destination in Western Australia.  My grandparents met at 
a local community dance at Yallingup hall.  Therefore, Yallingup is a place of much value to me personally.  It is 
also of much value to the broader community.  It is a place of magnificent beauty, with the magnificent houses 
on one side of the amphitheatre and the land in question on the other side.  However, the sad fact is that in the 
context of this debate all of that means nothing.  It does not matter whether we are talking about land in an 
amphitheatre at Yallingup or a block of land out the back of Wiluna.  What we are talking about here is not a 
valuable piece of coastal land with magnificent vistas but the principle of private property rights and the right of 
individuals to have their grievances heard in a court of law in the state of Western Australia. 

The member for Alfred Cove argued that resumptions of land occur all the time all over Western Australia.  Of 
course, she is right.  Resumptions of land occur everywhere.  However, this is not an argument about a 
resumption of land.  It is an argument about an alleged fraudulent resumption of land.  I again remind the 
member for Alfred Cove that those Liberal Party members who have spoken against this bill have argued that 
this family deserves the right to have its allegation of fraudulent land acquisition by a state government tested in 
a court of law.   

As the member for Moore highlighted, this is another attack on private property rights in this state.  I ask 
members to take the opportunity to travel around the state.  In the part of the state I come from, attacks on 
private property rights by the government are, unfortunately, becoming an all too common occurrence.  I am 
very familiar with the angst of a large number of private property holders in the south west.  I will not go into 
that now.  As a party, I hope we will stand continually in defence of the rights of the people of Western Australia 
to hold property and, when such property has to be resumed, to make sure they are compensated in a fair and 
proper manner.  At the end of the day, that is one of the key issues in this case.  Our legal system does a couple 
of things.  One of the things it does is to provide a framework through which we all receive personal protection.  
It also provides a framework in which our property rights are protected and defended.  To take those rights from 
the Hammonds is, in my opinion and the opinion of many others who have argued against this bill, quite simply 
not acceptable. 

I will highlight five key issues on this legislation that were identified by the recently retired Hon Peter Foss.  It is 
generally agreed by members on both sides of the house that Hon Peter Foss has a fine legal intellect. 

Ms A.J.G. MacTiernan:  He often told us that! 

Mr T.R. BUSWELL:  Yes.  As he told me on his departure!  He had a capacity to view cases like this with a 
degree of clarity.  I will not quote him but the five points he raised were along the following lines.  Firstly, he 
observed that this was litigation of which no government or judicial system could be proud.  Secondly, he said 
that the family in question had been subject to the processes of the courts for far too long.  The inherent delays in 
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the judicial system applied probably more to this case than many other cases before it.  Of course, there is always 
a reason for a delay.  Hon Peter Foss highlighted the series of administrative actions that have delayed this case.  
Thirdly, he asked how we could explain to the Hammonds that an act of Parliament will deprive them of their 
rights without providing them with any recompense whatsoever when the case is yet to be determined by a court.  
How do we explain to them that the full majesty of statute law has been brought to bear to deprive them of their 
day in court?  The fourth point he made was that the case should go to trial as soon as possible.  It might sound 
trite to say that justice delayed is justice denied, but one thing we owe the Hammonds is their day in court.  His 
fifth point is that the hearing of the case has now become the most important matter for the family concerned, 
and that this bill will take from them their right to have this matter heard and for them to receive just 
compensation.  He said that the state government would be prevented in this action if it were the federal 
government because the Constitution states that there can be no acquisition without just terms.  He went on and 
on.  I am sure that supposedly plausible legal arguments can be raised by the government in support of its 
position on the land.  However, it is also very important to understand that plausible legal arguments have 
continued, and can and will continue to be raised by the opposition about why this bill should not be supported.   

Why is the government so fixated on pushing this matter through the Parliament and denying the Hammonds the 
opportunity to have this matter heard in court?  A person can come to only two logical conclusions.  Firstly, that 
the government and its departmental advisers are concerned that they will be found in a court of law to have 
acted fraudulently when they repossessed the Hammonds’ land some time ago.  They are concerned that it will 
expose them to significant current and future claims, not just from the Hammonds but also from other parties 
who are in a similar situation.  The other reason was quite interestingly outlined by Hon Barry House when he 
alluded - the member for Alfred Cove pointed this out - to the whiff of some sort of political undercurrent in this 
sad and sordid bill.  Hon Barry House points the finger quite clearly at certain groups of people who live in the 
vicinity of Yallingup, who he claims may have close links to the Labor Party.  Hon Barry House highlighted the 
fact that it is a group of people who have had a long history of opposing Mr Hammond on his land claim and 
other matters and that perhaps they are using their political influence to exact some form of revenge.  I recall 
during my time with the Shire of Busselton that the government, through the Department of Conservation and 
Land Management, attempted to use a backdoor method to obtain a greater degree of control over this parcel of 
land.  I will need to check for accuracy but I believe it involved some form of amalgamation with the 
surrounding national park.  The government tried quite forcibly to encourage the local council to gain a greater 
level of control over the land.  At the time I observed that and wondered why it should be.  Of course, it is now 
becoming more apparent.  It suggests that this legislation may not be purely and simply about a matter of law.  I 
suspect that is the case.  I also suspect that if the Attorney General speaks on this legislation he will deny that 
and he will present what appear to be plausible arguments about why we should support the bill.  As I said 
earlier, for every argument he raises all those with a legal mind could mount a similar but negating argument.  I 
suspect there is more to this attempt to deny the Hammonds their day in court.  I have not been able to put my 
finger on it, but I certainly smell a rat.  I doubt whether that will be fully borne out but the comments of Hon 
Barry House highlight some reasons we should be suspicious of this legislation. 

I conclude by saying that it is obvious that the government has raised this issue in the past and drawn 
sensationalist headlines in attempting to discredit the Liberal Party’s opposition to its bill and its attempts to 
deny the Hammond family their day in court.  The Attorney General can keep doing that until he falls over pink 
with frustration because the opposition will continue to oppose this legislation.  The people of Western Australia, 
particularly those in regional Western Australia, are well awake to the government’s continued attempts to 
undermine the democratic principles of private property ownership.  We will oppose the government not just in 
this case but at every opportunity when it chooses to bring legislation like this into this house. 

MS S.E. WALKER (Nedlands) [8.18 pm]:  I will support the government on this bill.  I have said that in my 
party room and I do so on behalf of my electorate.  Indeed, some members of my electorate have seen me about 
this bill.   

On the back of every membership form of the Liberal Party is a statement of what the party stands for.  Three 
principles in particular are relevant to this bill.  Firstly, that parliamentary democracy is the best system to allow 
the expression of the hopes and aspirations of free people.  Secondly, belief in the rule of law and justice.  I 
believe most strongly in justice as a member of Parliament.  I also believe most strongly in justice as a barrister 
and solicitor.  Indeed, when I took my oath upon becoming a lawyer it was to be honest in my practice as a 
barrister and solicitor.  Concerning Liberal Party principles, I believe in the rule of law and justice.  As citizens 
we all have rights under the law.  We have responsibilities to maintain the law and the freedom to change it.  
Thirdly, I believe in equal opportunities and social justice for all Australians in a tolerant national community. 
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I have only half an hour in which to speak and I hope I am able to say all I want to in that time.  I have collated a 
lot of material and, if I cannot, I will speak during consideration in detail.  I knew nothing about this bill when it 
was last debated in the Legislative Assembly in 2002.  I do not recall it going before my party room.  When it 
was stalled in the upper house, some of my constituents came to see me.  I will read some of the letters written to 
me by my constituents.  I went to see my constituents because there was a suggestion that there was chicanery at 
work on the part of Ministers Shave and Cash.  I told them that I would look at the issue and make an objective 
and fair analysis.  I told them that if I could not support what they wanted, I could not support them.  They 
accepted that.  One of my constituents wrote -  

Dear Sue  

I write to you concerning the Yallingup Foreshore Bill.  I understand that the Bill has passed the 
Legislative Assembly and has passed a Second Reading in the Legislative Council.  I also understand 
that the Bill is currently held in the Legislative Council subject to a motion by the Hon. Norman Moore 
MLC to refer the matter to a committee.  

The Yallingup community of the South West holds the immediate environment of both the village and 
the surrounding bushland in very high importance.  Of particular significance is the land designated as 
lot 24622.  This north-facing piece of bush is in extremely healthy condition and is the habitat of many 
interesting and varied flora and fauna.  

The land, which is the centrepiece of the above Bill, has been the subject of numerous legal wrangles 
. . .  

. . .  

As one of your constituents and as a resident of Yallingup who views the above concerns very seriously 
I would appreciate your assistance in facilitating the passage of the above Bill through the Legislative 
Council.   

Another constituent wrote -  

Dear Sue, 

I am writing to you re the Yallingup Foreshore Bill (currently before the Upper House) to enlist your 
assistance in easing the passage of the above bill prior to State Parliament rising and would like the 
opportunity to discuss this important issue with you.   

I, besides being a resident of Shenton Park, own a property at Yallingup which overlooks the land 
which is the subject of the above bill.  

The author describes the land.  The letter continues -  

Should the land in question be ceded to private interests, there will be serious environmental . . .  

I have other letters.  It was suggested to me today that the land in question does not involve my constituents.  
However, it does.  I value my relationship with my constituents.  When he crossed the floor on a particular bill, 
the Leader of the Opposition said that he was elected to represent his electorate and if he did not vote for the 
legislation he would not be doing the right thing by his electorate.  Similarly, if I do not vote the way I believe on 
behalf of my constituents, I will not be doing the right thing by my electorate.  That is very important to me and 
it is my priority.  I concur with Hon Peter Foss, QC, who said in the upper house -  

The issue was brought to me partly because of the statute of limitations issue.  I took the view that only 
one minister could waive it, and it was not the Minister for Lands.  As the Attorney General, I was the 
only minister who had the legal authority on behalf of the State.  I declined to waive the statute of 
limitations, . . .  

The problem is that the state is crippled.  It is crippled because Mr Hammond Jnr has relied on the assurances 
given by Ministers Shave and Cash.  They may have believed that they were doing the right thing.  However, Mr 
Hammond Jnr has relied on those assurances, and there is nothing that the state can do to protect its interest in 
this land.  I promised my constituents that I would look at this issue.  This bill involves 33 hectares of land at 
Yallingup as set out in the Government Gazette of 1938, and was part of 96 acres owned by Mr Hammond Snr.  
As I said, this bill has been brought before the house because the state - and the people of Western Australia, 
who now have legal title to the land - is crippled in its ability to defend itself and to keep the title.  Master 
Sanderson described the situation in the Supreme Court in William Garth Hammond as Executor of the Estate of 
Thomas Garfield Hammond v Minister For Works & Ors (2001).  Mr Hammond Jnr has had many days in court.  
Master Sanderson stated that the area concerned was -  
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. . . roughly triangular in shape and runs from the Caves House Hotel down to the beachfront at 
Yallingup.  It encompasses an area presently occupied by the Yallingup Caravan Park and camping 
area.   

Master Sanderson went on to say that -  

Anyone who knows the Yallingup area would quickly realise the land is of immense value.   

I take it that the quote of $70 million to $100 million, knowing that area as I do, is around the right price.  
Anyone who knows the drive into Yallingup will know it is stunningly beautiful.   

In 1938 the government on behalf of people of the state paid the market value price of the land to Mr Hammond 
Snr.  We have been told by the Attorney General - I have had a full briefing with Mr George Tannin, QC - that 
£250, which is the equivalent of $502, was paid.  That does not seem much now.  When I looked at the second 
reading debates - I am in the fortunate position of being able to look at the second reading debates - I looked for 
an explanation as to why the states’ defences were all lowered so that the land that the people of Western 
Australia paid for in 1938 was subject to being taken back for a paltry $3 200.  When I could not obtain the 
answer in the second reading debates, I referred to the provision inserted in the Public Works Act Amendment 
Act 1955 that gave the landowner whose land had been resumed the opportunity to repurchase the land for the 
price at which it was resumed, plus 10 per cent a year.  That provision was repealed in 1965 because it was a 
ridiculous provision.  We are left with this situation because of a generous 1977 provision that favoured Mr 
Hammond Jnr.  I cannot possibly support the fact - my constituents would not want me to support this - that 
having validly paid for land in 1938, only $3 200 will be paid for that land even though the land is now worth 
between $70 million and $100 million.   

It is has been said this land is about property rights.  I am a strong advocate of property rights.  One of the most 
momentous occasions I have experienced since I became the member for Nedlands was when I helped some of 
my constituents in Subiaco whose homes were blanket-covered with a heritage listing.  I helped to arrange a 
meeting at Winthrop Hall at the University of Western Australia.  I expected about 100 at that meeting.  
However, 1 200 people filled the hall, while 300 stood outside.  More recently, I read a double-page advertising 
spread in The West Australian that was taken out by Hon Barry House about people on the land in the south west 
whose land had been resumed.  Some of those people have been on the land for generations.  I fully support them 
in their fight.  Hon George Cash quoted Mr Hammond Jnr as saying that his father was at the family home in 
Yallingup in 1938 when he received the Government Gazette telling him that he would have to leave the family 
home.  However, other information that Hon George Cash has provided to the upper house refers to a “recent 
purchaser of the land for £300”.  Another piece of information provided by Hon George Cash refers to a letter 
from the Minister for Works in 1938 in which it was stated that Mr Hammond Snr had dropped into his office, 
presumably in St Georges Terrace.  The letter states that the minister spoke to him about the resumption of the 
land and that he agreed with the policy.  I do not have that quote in front of me, but I am happy to find it in 
Hansard.  I asked the State Solicitor’s Office if it would conduct a search of the land in 1938 to see how long Mr 
Hammond had owned the land before it was resumed in 1938, because that is an important point.  I have the 
certificate of title with me.  The land - 96 acres - was purchased by Mr Thomas Hammond in 1937 for £300.  As 
I understand the situation from those who live in Yallingup, Mr Hammond Snr developed all the houses on the 
hill.  At the time Mr Hammond Snr was a dental surgeon who lived at 19 Melvista Avenue, Nedlands.  I have 
gleaned this information myself because when I looked at the second reading debates all I could find was 
information from 1988 onwards.  There does not seem to be any information about what was going through Mr 
Hammond Snr’s mind.   

Mr Hammond Snr was living in Nedlands.  I presume that he decided to make an investment.  I am drawing my 
own conclusions.  That is one of the difficulties when an action is brought so long after the resumption of land 
has occurred.  I will come in a moment to why section 47A was inserted in the Limitation Act.  It appears that 
Mr Hammond Snr made this investment.  It was known for 30 years that the land was to be resumed.  He paid 
£300 for 96 acres and received $520, or £250, the following year for 33 acres.  Admittedly, that land was partly 
on the ocean side.  As I understand it, Mr Hammond Jnr would not have been alive then.  That is not for me to 
say.  I am trying to work out whether this is something that I should be concerned about; that is, was the land 
wrenched from Mr Hammond when he was in the family home, which had been in the family for generations?  
That was not the case.   

As one member has said, this matter all turns on section 47A of the Limitation Act.  I have taken the opportunity 
to go back to the Hansard of 1954, when section 47A was inserted into the Limitation Act by this house.  I will 
quote from the Hansard, because it is very important; it tells us why time frames are in place for actions against 
public authorities.  In the most recent case that Mr Hammond took to court in 2001, the defendants were two 
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ministers and the former Court cabinet.  Master Sanderson found that the case should be against the state, 
because the state has its name on the title to the land.  In 1954 the then Premier, Hon A.R.G. Hawke, stated in 
support of the insertion of section 47A into the Limitation Act - 

At present there are approximately 50 Acts which contain varying times for commencing actions or 
giving notice in relation to different public authorities and their officers.  The proposal now is to 
consolidate these provisions.  The setting up of one time for giving notice and one time for bringing an 
action will simplify matters for the public and members of the legal profession. 

Hon H.K. Watson said - 
The main purpose of the Bill is excellent, inasmuch as it proposes to bring under one piece of 
legislation the whole of the provisions relating to actions that can be taken against public authorities, 
. . .  
The Bill confines itself to consolidating the right of actions by citizens against public authorities . . .   

It was stated at page 3044 of the 1954 Hansard - 
It has been the Crown Law Department’s experience that the notice of action is a very valuable 
protection to Crown instrumentalities, agencies, etc.  Unless early notice of the claim is given, it would 
in many cases be extremely difficult, if not impossible, for an instrumentality or Crown agency 
adequately to investigate the claim.  For instance, a person may fall off a Government tram and allege 
that the tram driver was negligent in moving off before the person alighted.  Unless early notice of the 
accident was given so that the department could investigate the claim, interrogate the driver and any 
witnesses, and if no notice was given and the action was commenced within three years, - 

It goes on to talk about the English act -  

. . . even if the driver at the time in question was available, witnesses would be most difficult to trace.  

This was the very reason section 47A was introduced.  That section was waived for all causes of action against 
the Yallingup land in perpetuity once Hon George Cash filed his affidavit shortly after the election in 2001.  The 
problem is that I cannot speak to Mr Hammond Snr or get a briefing from him or anyone else on this bill.  That is 
why we have section 47A.  At page 3491 of the 1954 Hansard the then Premier stated - 

The longer people take to commence an action against public authorities, the greater becomes the 
difficulty in preparing a defence.  As the Bill now stands no party would be prejudiced or penalised 
because of the discretion granted to the court to allow an action to be commenced even though it might 
be beyond the time limit, provided it was satisfied that there were reasonable grounds why such an 
action could not be initiated before.   

He later said - 

Parliament owes a duty to the public authorities which will be concerned with this legislation.  This is a 
law which will benefit people who wish to take action against public authorities.  It is not done to help 
the latter, because they stand to lose, not gain, by the new law.  We owe a duty to the public authorities 
to ensure that people, who think they have grounds for action, take the necessary steps to initiate action 
within a reasonable time.   

I have looked at this matter as honestly as I can.  It has nothing to do with property rights as we understand them 
concerning the resumption of land.  The land was paid for in 1938.  It belongs to the people of Western 
Australia.   

[Leave granted for the member’s time to be extended.]   

Ms S.E. WALKER:  The Parliament has enacted laws so that public authorities can properly defend any action 
on behalf of the people of the state.  I do not accept the proposition that government departments have delayed 
this issue.  I have taken verbatim what has been prepared by State Counsel, George Tannin, QC, on this matter.  I 
cannot accept the proposition that state government departments, such as the Department of Land Information or 
the State Solicitor’s Office, caused any delays in Mr Hammond Jnr bringing his causes of action.  I have 
considered the issue and its complexity.  State government department staff are paid to do a job.  They did their 
job.  They had nothing to do with Mr Hammond Jnr’s actions being out of time.  I am happy to explore that issue 
further.   

Section 47A of the Limitation Act was introduced roughly at the same time that amendments were made to the 
Public Works Act.  I looked at what Mr Hammond Snr would have had to go through in 1938 when his land was 
resumed.  At that time the resumption would have come specifically under part II of the act and the entitlement 
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to take lands for public works.  Whenever the government took land for public works, the person whose land had 
been resumed had to go through a very complex process.  Mr Hammond Snr knew the land was to be resumed 
because he had a meeting with the then Minister for Works.  There would have been a requirement for a notice 
of resumption to be published in the Government Gazette.  Upon the publication of that notice, Mr Hammond 
Snr would have been entitled, under section 28, to receive compensation.  If he was not satisfied with the 
compensation that he received, he could have had the matter heard before a magistrate.  At that time he could 
have got his own valuation of the land, as could the Crown.   

I have considered the Public Works Act as it relates to this issue.  I will refer to the amendments made to that act 
in 1955.  The Minister for Works at that time was Hon J. Tonkin.  He stated - 

Much as we may regret at times the necessity of acquiring land from unwilling sellers, such necessity 
does in truth exist and in the interests of the State generally the land must be acquired.  If the owner will 
not readily sell there is no other course open to the Government but to resume and that course is 
taken. . .  

They are given a great deal of assistance in the preparation of their claims, . . .  

In recent years, because of the rapid development of the State and the pace at which it has been 
growing, the activities of the land resumption branch have increased very greatly.  To give some idea of 
the magnitude of this increase, I propose to quote figures from a table which has been prepared.  In 
some quarters an attempt has been made to show that land acquisition has been stepped up only under 
the present Government.  The contrary is the case.   

A table was then included.  Mr Tonkin continued - 

The land acquired under the Government has been much less than that resumed under the previous 
Government . . .  

He then gave the amount of land resumed in particular years.  The number of parcels of land resumed in 1947 
was 1 846, for which £33 000-odd was expended.  The number of parcels resumed in 1948 was 1 865; in 1949, 
836; in 1950, 2 212; and in 1951, 5 255.  It goes on.  The reason I read that out is I wanted to get some idea of 
the amount of land that had been resumed and the number of people in this state who are subject to section 47A 
of the Limitation Act.  An action that accrues under section 47A must be brought within one year or six years by 
leave of the court or by leave of the relevant minister.  I am told by crown counsel that it is unprecedented for a 
complete waiver of section 47A in perpetuity for any cause of action in this state.   

The basis on which Mr Hammond Jnr could purchase the land now at $3 200 was queried by someone today, as 
bulldust basically. 

I go now to the 1955 amendment and to the second reading speech in this Assembly -  

The basis provided for the assessment of compensation has, in recent years, been liberally interpreted 
by the department - and quite correctly, we believe - to the effect that “value” of the property means 
“value to the owner;”, that is, market value, plus any contingent losses arising from dispossession or 
compulsory taking.  To put it another way, the value sought is the sum which would convert an 
unwilling seller into a willing seller if he is a reasonably-minded person. 

The Act provides for an addition of 10 per cent. for compulsory resumption.  The full 10 per cent. is 
added to the value previously ascertained, which value includes disturbance and contingent losses. 

A predecessor of mine in the seat of Nedlands, Hon Sir Charles Court, said -  

Mr. Court:  What happens when the departmental value differs from that of the outside valuer? 

The MINISTER FOR WORKS:  We pay the higher amount. 

Mr Court:  Even when the departmental value is higher than the outside valuer’s figure? 

The MINISTER FOR WORKS:  We still pay the departmental value.  I can give recent instances where 
this has occurred. 

What I am saying is that to do the right thing by my constituents who come to see me, as the shadow Attorney 
General on behalf of the people of Western Australia in whose name this title is at the moment, I have tried my 
best to see why section 47A should have been waived.  I personally have come up with nothing, as had Hon 
Peter Foss when he was Attorney General.  That is not to say that other people might take a different view; 
however, I am being asked now in this house to give my view. 



Extract from Hansard 
[ASSEMBLY - Tuesday, 24 May 2005] 

 p2209c-2224a 
Mr Dan Barron-Sullivan; Acting Speaker; Mr Gary Snook; Dr Janet Woollard; Mr Troy Buswell; Ms Sue 

Walker; Mr Colin Barnett; Mr Brendon Grylls; Dr Elizabeth Constable; Mr Paul Omodei; Mr Jim McGinty; 
Deputy Speaker 

 [12] 

In the limited time I have to speak on this matter I will not go into all the amendments made in 1997 by Hon 
Max Evans and the transitional provisions of sections 29, 29A and 29B.  I understand all that and would just be 
repeating what the Attorney General said.  The people in my electorate can read those sections.  However, in 
1965 the Public Works Act was amended again.  The then member for Cottesloe, Sir Ross Hutchinson, who was 
the Minister for Works, said - 

In 1955 Parliament conferred very full rights on former owners of such resumed land to repurchase at a 
price not exceeding its compensation price.  It seemed that Parliament bent over backwards to be fair to 
original owners.  This amendment has been applied as fully retrospective so that land resumed as long 
ago as 50 years could be affected.  It is now felt that its application should be limited to a reasonable 
period following the taking of land in each case. 

The Bill provides for such a period of 10 years, but at the same time thereafter preserves to the former 
owner a modified right to repurchase in some circumstances.  It will no doubt be agreed that the 
application of provisions such as these should be subject to some limitation in time and it is submitted 
that a period of 10 years should be equitable in the interests of both the resuming authority and the 
former owner. 

It is left to this Parliament to repeal section 29 and some transferred provisions of sections 190 and 191 to the 
Land Administration Act, which is what is reflected in the provisions of the bill.  Section 47A had been waived 
by former ministers of the Court government because it applied to those provisions.  Let us face it: the Dowding 
government was joined against Mr Hammond Jnr prior to the Court cabinet.  This matter, therefore, has gone on 
during Labor and Liberal governments.  However, Mr Hammond, relying on these waivers, has apparently 
expended quite a bit of money in legal costs relating to this land.  As a result of his relying on guarantees from 
previous ministers, the bill seeks to compensate him for those legal costs.  I therefore support the bill in regard to 
paying his legal costs.  There are many matters that I wish to raise in the consideration in detail stage.  As I said, 
I support the bill as it stands. 

MR C.J. BARNETT (Cottesloe) [8.45 pm]:  For the benefit of new members of Parliament - if I can say so - 
they have just heard an example of a competent, trained person do what we should all do: research the bill.  If the 
information that the member for Nedlands revealed is true - I have no reason to doubt it - it has changed the 
whole context of this issue.  If it is true that Mr Hammond senior purchased the land in 1936, I think it was -  

Several members interjected. 

Mr C.J. BARNETT:  If he purchased the land in 1937 and it was resumed by the government of the day in 
1938, let us take out all the emotion.  This is not some family home that is being resumed; it is a piece of land 
that was bought in the 1930s. 

Mr A.D. McRae interjected. 

Mr C.J. BARNETT:  I do not know the motivation.  However, Mr Hammond senior purchased the land, the 
government resumed it, he was paid the compensation of the day and he made a profit.  I do not know whether it 
was a good deal or a bad deal.  The point is that this is not some family home or some family farm being 
wrenched away.  It was not that, if the member for Nedlands is correct, and I believe she is.  That one 
fundamental fact changes my whole attitude to this issue.  The statute of limitations obviously exists for good 
reason, as the member for Nedlands explained.  The land was purchased in 1937 under the laws of the day.  The 
government of the day resumed it in 1938 under the laws of the day.  The statute of limitations applying at the 
time expired in 1944.  I was not born then as were, I dare say, few members of this Parliament.  My father was 
fighting the Second World War against the Germans and the Japanese; that was a long time ago. 

The member for Warren-Blackwood and I were probably the only two members of cabinet at the time this issue 
was first raised.  I will not go through what was discussed in cabinet.  However, the sentiment was that it had 
happened back in the 1930s and 1940s; that there had been changes to the law in 1955, 11 years after the statute 
of limitations had run out; that Garth Hammond, whom I do not criticise at all, thought there was an opportunity 
which he could pursue at law; and that he should be entitled to pursue whichever opportunity at law he thought 
was available.  Changes had been made to the Land Administration Act that could have curtailed his legal 
options, and the matter had been presented to cabinet as though Mr Hammond had not had his day in court.  
There is no doubt that he had had one or two days in court.  However, changes to the law were being considered 
or implemented and there were delays in the legal system over which Mr Hammond had no control and for 
which he could not be held in any way responsible and it was presented to cabinet that all of those matters had 
denied him the right to justice.  There was therefore sympathy to allow Mr Hammond his day in court or, more 
correctly, another day in court.  I was sympathetic to that view.  Indeed when this bill was first introduced into 
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Parliament by the Labor government in 2002, I maintained that position as the Leader of the Opposition.  I have 
re-read my speech, but I have to say that after having listened to what the member for Nedlands has said, I am 
less convinced than I was in 2002.  I do not feel comfortable with the position that has been taken.  This is long 
ago history.  Under any scenario, this land will remain zoned for public recreation.  It will not become housing, 
and it will not be sold off, whether it is in government hands or Mr Hammond is able to resume ownership.  
There is no way that land will be rezoned.  I do not know whether the fears of Yallingup people are necessarily 
justified.  However this Parliament until now, and previous governments, have not done their homework 
properly.  This is not a property rights issue, and members should not confuse it.   

During the election campaign, along with members on this side of the house, I campaigned as hard as I could, 
and we all believe in property rights.  However, this is not a property rights issue.  This is simply an issue of 
when and how the statute of limitations applies.  Under the law of the day, the statute of limitations applied in 
1944.  It was that long ago.  This land was properly resumed.  There is an argument that somehow it has been 
misused.  It was resumed under the Public Works Act for recreation.  To build a road, to build parking spaces, to 
lease some land for a caravan park to be enjoyed by Western Australian families, and even to put fire brigade 
premises on some of it, would not breach that provision.  Had the land being chopped up and sold for private 
housing, there would be an argument.  However, it was used for public purposes, essentially supporting the local 
community, and recreation.  It is a pity that this issue is still before this house.  The argument to allow the 
Hammonds their day in court had, for me, some currency back in 1995.  In 2005, I think time has run out.  

MR B.J. GRYLLS (Merredin) [8.51 pm]:  The National Party has also reviewed the Yallingup Foreshore Land 
Bill 2005.  We do not have any legal minds amongst us in the National Party, although I am happy to report that 
my parents, who paid for me to spend one year at Murdoch University studying law, are in the public gallery this 
evening.  Tonight’s five-minute contribution from me will be the only value they will actually get from that from 
that one year at Murdoch University!  They will be happy to hear that I, too, do not believe that this is a private 
property rights argument.  That is why I have risen to speak on this issue.  During the election campaign the 
National Party was very strong in support of the property owners in Bunbury, Capel and surrounding districts, 
whose property rights were being usurped by the greater Bunbury regional scheme.  If the same argument is put 
in relation to the issue before us today, it would raise some level of concern with all members on this side of the 
house.  I congratulate the member for Nedlands for the in-depth research that she has carried out to examine this 
bill.  It is a complex legalistic argument, and it is good that someone like the member for Nedlands on this side 
of the house can consider that legalistic argument. 

I will just state the issue as I see it.  If we wanted to equate the south west property rights issue we are dealing 
with today with this issue that arose in 1938, it would be like saying that if property owners in your electorate, 
Mr Acting Speaker (Dr S.C. Thomas), had accepted compensation for their land, in 50 years’ time their children 
could take an issue to the Supreme Court to ask for extra compensation for that land from the government of the 
day.  The way I read this issue, that is exactly what the Hammonds are doing.  In 1938, the equivalent of $502 
was paid as compensation for the resumption of land in Yallingup, and now an action is being brought by the son 
of the gentleman who accepted compensation, saying that he does not believe that that was done in a fair and just 
way.  He wanted to take action but that was obviously ruled out by the statute of limitations.  However, the 
previous government decided to waive that limitation period, and the bill before the house today seeks to block 
that action and ensure that the land remains in public ownership.   

I certainly do not see that this is a private property rights argument.  Every member in this chamber has probably 
owned property over the years, and very many would have had some of that land resumed.  On our farm in 
Corrigin, the government resumed land to change road corners and widen roads.  Some of the land that was 
resumed has now been planted with trees.  Could I put an argument that, since the land was resumed to build a 
road and now has been planted with trees, I am entitled to compensation from the government of the day because 
the land was not used to build a road?  I do not think so.  The government needs the ability to resume land to 
build roads and facilities, such as those that were built at Yallingup.  If the Parliament begins to break down that 
understanding, the Parliament will be left wide open and many more Mr Hammonds will go to the courts of 
Western Australia and pay lawyers very large amounts of money to try to prove these cases.   

On the balance of the evidence that the National Party has seen so far, and in the light of what the member for 
Nedlands has said, we will support the government on the Yallingup Foreshore Land Bill.  Obviously, the 
opposition has a different view on that, and I am very happy to sit through consideration in detail and listen to its 
arguments, to see whether the opposition can develop that argument and put forward a case why the National 
Party should not support this bill.   
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This is an unusual bill in this Parliament.  As well as my parents, I have a couple of other friends, Campbell and 
Amy, down from the country, sitting in the public gallery and seeing this Parliament work in the way it should.  
There is very good attendance for a late-night sitting, and there is an interesting debate in which many people are 
taking a keen interest.  For once, I am glad that I have friends and family in the gallery to watch how this 
Parliament works.  Very rarely do we see this sort of action take place in the house.  

Mr A.D. McRae:  Just before you sit down, I imagine that your parents would thinking about the value of that 
year of fees right now, and thinking that it was worthwhile.  

Mr B.J. GRYLLS:  They certainly are.  In fact, they might give me a bill! 

The National Party believes that it is not a private property rights argument.  This is an argument about the 
resumption of land.  It is important that governments of any persuasion have the ability to resume land and not 
have to come into the Parliament in 50 or 60 years to try to work out how to fix a problem like the one that 
seems to have arisen in this case.  We are leaning towards supporting the bill.  The opposition obviously has a 
different point of view on that, and we look forward to hearing it develop that position further.  On balance, 
however, it seems as though this is an important piece of legislation to ensure that governments have the right to 
resume land for important public purposes.   

It is very different from the greater Bunbury regional scheme.  Much of the land under that scheme is only being 
rezoned, rather than resumed.  Those landowners will not receive any compensation.  They are just having their 
ability to use their land restricted.  I do not think that argument can be applied to the case before the house today.  

DR E. CONSTABLE (Churchlands) [8.58 pm]:  I will make some very brief comments to build on those made 
by the last three speakers.  This saga, as we all know, began in 1937, when Thomas Hammond bought 96 acres 
of land at Yallingup for £300.  The following year he sold 16 hectares of that land for £250.  If I bought some 
land today and sold just under half of it within 12 months for almost what I paid for the full amount, I would be 
pretty happy with that deal, as all of us would be.  He knew what he was doing.  He bought a large parcel of land 
for £300 and sold a section of it - less than half of it - for £250 a year later.  That is not bad.  He got most of his 
money back and still had quite a lot of his land.  I wonder what he did with the rest of the land.  He probably sold 
it and made a lot of money.  The land in question, about which we are talking, is 13.5 hectares of foreshore 
property.  I have heard the figure of $70 million mentioned as its value in today’s terms.  Perhaps that is quite 
conservative for land in Yallingup.  The land was resumed for public purposes under the Public Works Act 1902, 
on 9 December 1938.  Market price was paid for the part of the land that was resumed.  Fifty years later, in 1988, 
the son of Thomas Hammond decided to take action through the courts to have that land returned to him.  He 
claimed that the land was not used for the purpose for which it was resumed in 1938.  We heard a great deal of 
detail about this matter, which I will not go into, both in the Attorney General’s second reading speech and from 
the member for Nedlands.  The legal action was started on 14 November 1988 in the Supreme Court.  The basis 
for Mr Hammond Jnr’s claim is that the land was removed unlawfully from his family because it was not used 
for the purposes for which it had been resumed.  I understand it was resumed for recreational purposes.  Quite 
clearly, bushland is certainly seen today as being for passive recreation.  In my former electorate, before the last 
boundary changes, a large amount of land in Bold Park was considered to be land for recreational purposes, and 
it certainly has not been developed.   

In 1988 Mr Hammond did not comply with section 47A of the Limitation Act 1935.  I want to pose three 
questions.  Following a number of actions that were taken, and attempts to take action, Mr Hammond certainly 
had his day in court before Justice White and the Full Bench of the Supreme Court.  His actions were dismissed 
on those two occasions.  I suspect that if he were to have another day in court, it would be more like a birthday.  
However, I have three questions.  When the government changed in 1993, Hon George Cash, as Minister for 
Lands, waived the state’s reliance on the failure to bring an action in time.  My question is: why did he do that?  
I have not heard an answer to that yet.  My next question relates to this issue.  Hon George Cash contended in 
1997 that his waiver was intended to apply to all aspects of the plaintiff’s claim, as it was then formulated.  
Therefore, it went beyond what was originally understood.  When asked why he took the action to expose the 
state to the claim, which is what he did, Mr Cash said that Mr Hammond deserved to have the matter heard by a 
court.  However, he already had had his day in court, so why did Hon George Cash in fact extend the waiver in 
1997?  I hope the Attorney General can help me with some answers, because it is a great mystery to me.  In 1997 
Doug Shave, as the minister, instructed the Crown Solicitor’s Office to withdraw the state’s reliance upon the 
Limitation Act defence in relation to all aspects of the plaintiff’s claim, as it was then formulated.  I ask again: 
why would a minister of the Crown do that?  I thought he was there to protect the state’s interests.  To my mind, 
that instruction certainly does not protect the state’s interests.  I ask the Attorney General, who is a much wiser 
person than I: why would a minister do that?  I look forward to his comments in his summing-up, when he might 
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be able to enlighten me about why a minister of the Crown would do such a thing, because it is beyond my 
comprehension. 

I believe that Mr Hammond Jnr has had his day in court, and I support this legislation wholeheartedly. 

MR P.D. OMODEI (Warren-Blackwood - Deputy Leader of the Opposition) [9.03 pm]:  I am sorry that Mr 
and Mrs Grylls are not here, because, if they were, I could explain to them that they did not really waste their 
money and that they have a very fine member of Parliament. 

I am not a lawyer.  The legal arguments in this case are very complex.  Had I researched this issue, I would have 
sought advice from the people who proposed the amendments; namely, Hon George Cash and Hon Doug Shave.   

In the time that we were in government and those actions were proposed, we supported them.  Tonight, members 
on this side of the house say that we believe in property rights and the right of the Hammonds to have their day 
in court.  This bill may prohibit them having their day in the Supreme Court; I am not sure.  However, I suspect 
that if Mr Hammond wants to pursue the matter further, he may have his day in court possibly in the High 
Court - but certainly at great cost to him.  That is up to him.  In the end, the fundamental argument on this side is 
that we believe that the person whose land was taken should have his day in court. 

There are a number of times when the government resumes land.  Usually it does so for a very good purpose - 
for a public purpose.  Any compensation is set out in the Public Works Act, and so on.  In this case, it is argued 
that the land was resumed for a specific purpose, and that specific purpose was changed.  We have heard the 
arguments about the government owning Caves House, and all the history associated with that.  We have heard 
the member for Nedlands’ arguments about her research and her legal view on this subject.  At the same time, 
there are occasions on which the government resumes land and uses it for a different purpose.  That has 
happened at various times.  In that case, if I were asked for my opinion, I would say that I believe that the people 
whose land was resumed and then used for another purpose should be entitled to appropriate compensation. 

Some land in the metropolitan area has been resumed and put into public reserve.  I am talking about the 
Knightsbridge land in Nedlands or Cottesloe.  Bond owned that land, and he was compensated to the tune of 
many millions of dollars.  That compensation was paid on the basis that that land was suitable for residential 
development.  We are not saying that this land is suitable for residential development; we are saying that this 
land was taken from this family, and the purpose was changed.  I understand that there have been a number of 
court cases on this issue.  I do not know all the details of those court cases and what the outcomes of those cases 
were.   

I have basically read everything in the legislation.  I have read the speeches given in the second reading debate in 
the other place.  Fundamentally, in the end I ask myself: should these people be given their day in court?  My 
response to and judgment on that question is that they should have their day in court.  The reasoning behind that 
is this: what does the government have to fear if these people have their day in court?  If the court rules that they 
are entitled to compensation, why would we oppose that?  There are obviously a number of courses of action that 
Mr Hammond can take.  Why should this Parliament impose on the Hammond family the cost of their going to 
the High Court, when it can allow them to have their day in the Supreme Court in the state of Western Australia? 

MR J.A. McGINTY (Fremantle - Attorney General) [9.07 pm]:  I thank members for their contributions.  I 
agree with the member for Merredin that this is the sort of debate that we should have in this place, and I thank 
all members who have contributed for the thought that they have put into the debate on this issue. 

My closing contribution will be brief.  The first point that I make is that this Yallingup land was transferred at 
value in 1937, and was then resumed at value in 1938.  I believe that point has been well made by a number of 
members opposite.  It cannot be said that there is any ongoing injustice when we look at the original purchase 
price that was paid for the land in 1937 and the compensation that was paid one year later in 1938 to a 
professional man whose house was in Nedlands.  It simply is not the case that we are talking about the sorts of 
issues that give rise to the usual passions about property that has been in a family for a great length of time or the 
family home or things of that nature.  Therefore, there is no justification in the claim itself.  What Mr Hammond 
would seek, if he were successful, is a remarkable windfall, with no justification.  It is as simple as that.   

I agree with members opposite who have said that Mr Hammond is entitled to his day in court.  Every citizen is 
entitled to his or her day in court to put his or her claim against other citizens or against the state.  Mr Hammond 
did that when he went before Justice Kerry White in the Supreme Court many years ago to put his claim.  He lost 
on the basis of the law as it then stood.  The only reason that he has been able to revive the claim is a result of 
the actions during the 1990s by two ministers, Hon George Cash and Hon Doug Shave; that is, their actions in 
essentially overriding the decision of the Supreme Court on the application of the Limitation Act in a way that 
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has continually compromised the interests of the state.  I will come back in a moment to that very important issue 
of the interests of the state.   

My opening point is threefold.  This property was transferred at value to Mr Hammond and then to the state.  
Compensation was paid to Mr Hammond in the 1930s.  Mr Hammond has had his day in court, and there is no 
justification in the claim that he has made. 

The central point in this debate is that no minister of state has the ability to act against the interests of the state.  
No minister of state has the ability to look after friends or act in his own self-interest.  We all, on both sides of 
the house, take an oath of office to protect the interests of the state.  It is not in those terms, but we all know what 
it means.  We may differ about what the interests of the state are -  

Mr R.F. Johnson:  I think it is to protect the interests of the people of Western Australia. 

Mr J.A. McGINTY:  The people of Western Australia, or the state; I use those terms interchangeably.  No 
minister or member of Parliament has the capacity to act in his own self-interest or against the interests of the 
people or the state of Western Australia.  I do not know why these two ministers acted in the way they did.  No 
explanation has been put forward as to why they crippled the capacity of the state to leave this land in state 
ownership.  They did that by waiving the defences that were available to the state to protect this property.  There 
has been no public explanation or justification for that at all.  However, they did not do that just once.  They did 
it on a number of occasions.  That was done for the benefit of Mr Hammond.  That is what both of those 
ministers did, as has been well documented in the debates in this place.  What happened then is that when the 
relevant sections of the Public Works Act were being repealed by the Parliament in the late 1990s, the then 
minister managed to sneak in, without any explanation, a last-minute amendment.  That amendment did not refer 
specifically to the Yallingup land, but it had the effect of again crippling the state in its capacity to defend the 
resumption of the Yallingup land by keeping alive Mr Hammond’s legal action against the state.  That was not 
done to protect private property rights, as some members opposite have said.  It was done to advance the 
interests of one individual against the general interests of the state and the people of the state.  That is not right.  
Ministers should not do that.  The onus rests on those former ministers to explain why they did that.  Frankly, I 
do not think they can justify their actions.  It smacks horribly of a special favour or deal done for a mate.  I do 
not make that allegation; it just looks suspiciously like that.  For the life of me I cannot figure out why a minister 
would act against his oath and against the interests of the state and the people of Western Australia by 
compromising a legal action that has been taken.  These ministers took that action against the clear advice of the 
State Solicitor’s Office.  The role of the State Solicitor’s Office is to provide ongoing legal advice and 
representation.  The advice from the State Solicitor’s Office was consistent.  It was to protect the interests of the 
state.  These ministers rejected that advice by acting contrary to it.  That is fine.  If there is a good reason to do 
that, that is an acceptable approach.  It is the duty of the State Solicitor’s Office to offer advice fearlessly, and it 
did that.  However, that advice was expressly overruled by those two ministers.  Those two ministers also 
rejected the advice of their own department - the Department of Land Administration - on how they should 
proceed.  The member for Churchlands asked why they did that.  Frankly I do not know.  I can only conclude 
that they were acting in bad faith, against the interests of the state and the people of Western Australia, or for 
some other ulterior motive that I do not understand.  That is not a way in which any minister of state should ever 
operate.  Those two former ministers have a duty to explain what their motivation was in rejecting that advice 
and acting in what I believe to be a highly unprincipled way.   

That is the principal concern that underpins this legislation.  This debate is not, as has been said by many 
members opposite, a debate about private property rights.  We would never have brought in this bill on that 
basis.  The purpose of this bill is to rectify the compromises that have been made as a result of the actions of 
ministers Cash and Shave during the 1990s.  That is what this bill is all about.  I commend the bill to the house.   

The DEPUTY SPEAKER:  Members, the question is that the bill be read a second time.  All those of that 
opinion say aye, to the contrary no.  I think the ayes have it.  

Mr A.D. McRae:  Divide. 

The DEPUTY SPEAKER:  Division called, ring the bells. 

Point of Order 

Mr D.F. BARRON-SULLIVAN:  Madam Deputy Speaker, could you clarify that the division called by the 
member for Riverton does require him to vote with us? 

The DEPUTY SPEAKER:  Yes, it does. 
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Debate Resumed 

Question put and a division taken with the following result -  

Ayes (31) 

Mr P.W. Andrews Mrs J. Hughes Ms S.M. McHale Mrs M.H. Roberts 
Mr J.J.M. Bowler Mr J.N. Hyde Mrs C.A. Martin Mr M.W. Trenorden 
Mr A.J. Carpenter Mr J.C. Kobelke Mr M.P. Murray Ms S.E. Walker 
Dr E. Constable Mr R.C. Kucera Mr A.P. O’Gorman Mr P.B. Watson 
Mr J.B. D’Orazio Mr F.M. Logan Mr J.R. Quigley Mr M.P. Whitely 
Dr J.M. Edwards Ms A.J. MacTiernan Ms M.M. Quirk Dr J.M. Woollard 
Mr B.J. Grylls Mr J.A. McGinty Ms J.A. Radisich Mr D.A. Templeman 
(Teller) 
Mr S.R. Hill Mr M. McGowan Mr D.T. Redman  

Noes (17) 

Mr C.J. Barnett Mr M.J. Cowper Mr A.D. McRae Dr S.C. Thomas 
Mr D.F. Barron-Sullivan Mr J.H.D. Day Mr P.D. Omodei Dr G.G. Jacobs (Teller) 
Mr M.J. Birney Ms K. Hodson-Thomas Mr A.J. Simpson  
Mr T.R. Buswell Mr R.F. Johnson Mr G. Snook  
Mr G.M. Castrilli Mr J.E. McGrath Mr T.R. Sprigg  

            

Pairs 

 Mr N.R. Marlborough Mr G.A. Woodhams 
 Mr E.S. Ripper Mr T.K. Waldron 
 Dr G.I. Gallop Dr K.D. Hames 

Question thus passed. 
Bill read a second time. 

The DEPUTY SPEAKER:  Is leave granted to proceed forthwith to the third reading?  Leave is granted. 
Mr J.A. McGINTY:  I do not think that is right.  Could the question be put again? 

The DEPUTY SPEAKER:  Is leave granted to proceed forthwith to the third reading? 

Point of Order 
Mr D.F. BARRON-SULLIVAN:  I believe the question has already been put and Madam Deputy Speaker has 
already decided on the question. 
Mr J.A. McGINTY:  There was some confusion about the question being put straight after the division. 
Mr D.F. BARRON-SULLIVAN:  Further to that, the question was clearly put.  I have two ears and I heard 
Madam Deputy Speaker deliberate on it.   

The DEPUTY SPEAKER:  I will concede that there was some confusion between members.  I put the question 
before that was drawn to my attention.  I will put the question again.  Is leave granted to proceed to the third 
reading?  Leave is not granted. 
 


